
UPSTREAM BUSINESS OPPORTUNITIES
IN BRAZIL AND IN MEXICO
A LEGAL APPROACH TO UNDERSTANDING
A FAST-EVOLVING INDUSTRY IN LATIN AMERICA

SEMINARS IN RIO
DE JANEIRO AND IN LONDON

By virtually all accounts, Brazil and Mexico have had very different experiences in recent 
years in the oil [and gas] sector.  Whereas Mexico has witnessed a rapid decline in production 
that threatens its place as a net exporter of oil, Brazil has made tremendous gains ranging 
from mammoth recent offshore oil discoveries to advances in deep water drilling technology 
that have catapulted it into the ranks of the global oil majors.  Although the groundwork for 
much of what has transpired in the sector in these countries has been years in the making, 
now in the wake of the global credit crisis is when the differences have become most apparent.

Although Mexico and Brazil may appear in stark contrast to one another, the oil industry in 
both  countries is dominated by state-run entities that find themselves adapting to new 
realities.  Both countries are currently seeking to implement recent reforms in the oil and gas 
sector, which could exacerbate existing problems or enhance their chances of success.

Join us for a panel discussion on November 24, 2009 in Rio de Janeiro and on December 4, 
2009 in London, to explore in-depth and compare and contrast the legal reforms being 
implemented in each of these countries. 

The Brazilian Oil & Gas Legal Reform:  The Proposed Pre-Salt Legislation 

1. Economic Background: 

The volume of oil produced in Brazil in the first 6-month period of 2009 was equal to 
approximately 2 million daily barrels , mostly corresponding to heavy crude oil. By the end of 
2008, proven oil reserves in Brazil were equal to 14 billion of boe . The vast majority of reserves 
are located in deep and ultra-deep waters.

Brazil has recently discovered promising oil reserves in pre-salt depths, between 5 and 7 
thousand meters below the sea surface, in an offshore area of approximately 150,000 K2 
within the Espírito Santo, Campos and Santos Basins in the States of Espírito Santo, Rio de 
Janeiro and São Paulo – the so-called Pre-Salt.

The right to drill for oil in approximately 28% of such Pre-Salt area has already been granted 
under ordinary concessions. Only three of these blocks (Tupi, Iara and Parque das Baleias) are 
expected to raise Brazil’s proven reserves by an additional 23.5 billion of boe within the next 
years. The Pre-Salt area already granted under concession is also expected to double Brazil’s 
daily oil production by 2020, turning Brazil into a strong net exporter of oil. 72% of the 
Pre-Salt area is yet to be awarded. Official estimates made by the Brazilian Government 
assume that the full Pre-Salt area should reveal oil reserves of at least 50 billion of boe.

Source: Federal Government Official Presentation of the New Legal Framework for the Pre-Salt. “Novo Marco Regulatório – Pré-sal e áreas 
estratégicas” Agosto de 2009.
Idem.
Idem.
Idem.
 Source: Ministry of Mines and Energy and PETROBRAS.

Legal Background:
the Abolishment of the State Monopoly and the Concession Regime:

From 1953 to 1997, the oil and gas sector in Brazil was ruled by the legal monopoly of 
Petrobras. Such monopoly was officially abolished in 1995, by Constitutional Amendment No. 
9, but only made effective in 1997 by Law 9,478 of 1997, so-called the Oil Law, which allowed 
private companies to compete with Petrobras in exploration and production activities, 
among others. 

This competitive environment, governed by the Oil Law, was based on concession 
agreements for the exploration and production of specified onshore and offshore blocks, 
granted by the Federal Government, represented by the regulatory agency ANP, after a 
transparent bidding procedure to which any company, including Petrobras, or a consortium 
of companies, could participate.

The awarded concessionaire would have freedom to carry out its exploration and production 
activities, becoming the owner of the oil & gas produced, subject to the obligations set forth 
in the concession agreement, including minimum investments, local content, and a defined 
term for showing commercial viability of its discoveries and commencing its actual 
production.  

III. The Proposed Pre-Salt Reform:

In spite of the great success achieved by the concession regime throughout more than a 
decade after the end of the old monopoly of Petrobras, the Brazilian Government intends to 
carry out a radical reform in the oil and gas legal framework.

On August 31, 2009, the Brazilian Government officially presented 4 bills of law to the 
Congress, each of them briefly described below:

a) The Production Sharing Contracts – PSCs: PSCs would be introduced for all blocks not 
yet awarded within the Pre-Salt area or such other strategic areas. Petrobras would be the 
sole and mandatory operator, and would be assured a minimum 30% participation in the 
consortium ultimately awarded the PSC contract over any Pre-Salt block.

b) Creation of Petrosal: Petrosal, a new 100% government controlled entity would be 
created and also have a mandatory participation in the PSC consortium, so as to represent 
the interests of the Federal Government in the production of the relevant oil field. Private 
parties and Petrobras would be entitled to bid for the remaining participation in the PSC 
consortium, the winner being the entity willing to surrender the largest participation stake in 
the consortium to Petrosal.

c) The National Sovereign Fund - NSF: A sovereign fund would be created with part of the 
oil revenues attributed to the Federal Government. The fund proceeds would be invested in 
low risk permitted investments, according to investment guidelines aimed at a suitable 
profitability, and only the income derived therefrom could be destined to social development 
projects created to fight poverty and to develop education, culture, technology and 
environmental sustainability in Brazil.

d) Petrobras Capitalization: The Federal Government would be authorized to assign oil 
reserves to Petrobras, without a bidding procedure, up to the limit of 5 billion boe. Such 
reserves would be priced at market value and be paid by Petrobras to the Federal Government 
with federal debt bonds. The Federal Government would then be authorized to contribute 
such debt bonds to the capital of Petrobras, getting to the same economic result as if the 
Federal Government had contributed the oil reserves to the capital of Petrobras.

It is still premature to assume that these bills of law will be approved without substantial 
changes. In any case, Petrobras will certainly have a very significant role in Pre-Salt 
exploration and production. Nevertheless, irrespective of the legal prerogatives that may 
eventually be granted to it by the new legislation, there are expected to be plenty of 
opportunities for local and international private players, including service providers and oil 
companies making alliances with Petrobras or competing with it.

FACING MEXICO’S OIL & GAS CHALLENGE

Currently, Mexican proven reserves equal approximately 14B Crude Oil Equivalent 
Barrels/Day (COEB/D). However, prospective works indicate a massive potential of over 30B 
COEB/D in both, offshore and offshore basins. 

As a result of the substantial decrease of Mexico’s giant field –Cantarell-, the Federal 
Government and its National Oil Company, PEMEX have acknowledged the fact that the 
future of Mexico as an oil exporter no longer will depend on super giant oil fields but instead 
on a mixed portfolio including:

deep waters projects;
a broad variety of large and medium-sized projects in both shallow waters and medium 
shallow waters; and 
complex giant onshore fields, such as Chicontepec, which nowadays accounts for about 40% 
of the country’s proven reserves. 

The following data points might be useful for understanding the magnitude of Mexico’s 
current challenge: 

a comparison of the last 20 years of exploratory activity among the US portion and the 
Mexican segment of the Gulf of Mexico indicates that, whereas in the US more than 220,000 
exploratory wells have been drilled, Mexico has only done the same with respect to 
approximately 1,500 wells; and 
more than 80% of the Mexican side of the Gulf has not yet been subject to interpretation of 
3D seismic data.

These two illustrations mean that the exploratory capabilities will have to be enhance 
various times in order to reduce the gap and maintain the level of production at current 
standards. In such a context, the business opportunities for all types of oil companies and oil 
service companies are remarkable. The 2009 – 2012 upstream project amounts for over 
US$12B.

PEMEX: THE LEGAL REFORM AND BEYOND

The monumental challenge that Mexico has to overcome in order to maintain a daily 
production ratio of 2.5 – 3.0M COEB/D confronted the country’s rigid oil legal regime. In such 
context, upon months of congressional debate, a presidential package of reforms was passed 
in November 2008. The approved bills aim to providing PEMEX with a legal regime for 
exploration and production to international oil-industry best practices. 

The reform included the enactment of a new law addressing the corporate organization of 
PEMEX along with its contracting practices. Furthermore, PEMEX’s Board of Directors was 
granted greater administrative and management functions for improving its role and its 
administration. Additionally, greater budget freedom has also been granted to PEMEX.

At present, as the Supreme Court is deciding on the validity of new rules governing the 
performance-based service agreements, a set of implementing regulations has already be 
promulgated. Meanwhile, hiring guidelines and contractual models are being drafted by 
inter-governmental agencies assisting PEMEX. 

Simultaneously, sensitive issues are currently being discussed amongst main industry 
players, aiming to have fundamental aspects included in the upcoming contractual models. 
Four drivers are considered of special concern by both, international oil companies and oil 
service companies:

Surface’s extensions. Considering the nature of deep waters projects –amongst other major 
operations- the new contracts shall include well defined areas which may allow the 
successful bidder to reach an appropriate level of production.

Duration. The duration of the agreements shall take into account stable long-term 
relationships between PEMEX and the relevant corporation, which in turn would permit it to 
take advantage of its capital, know how, people, experience, technologies and to maximize 
the value of the awarded surface.

Compensation’s formulas. The industry’s main concerns in connection with compensation 
are focused on how a company may recover both, the capital and operative costs of a project 
and a reasonable profit to be compared to competing markets. 

Risks and Liabilities. The variety of concerns involves (i) the incorporation of 
“knock-for-knock” provisions; (ii) limitation of liability clauses; (iii) exclusion of 
consequential damages; (iv) the fair treatment of catastrophic damages; and (v) the 
incorporation of foreign governing laws and international commercial arbitration. 
                                                                          

Undoubtedly, there are exciting times coming ahead for the oil industry in 
Mexico. The regulations, guidelines and contractual models that will be issues 
in the coming months will be critical in shaping the future of Mexico’s oil 
industry.
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